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STATEMENT OF QUESTIONS PRESENTED 

1. Whether the court below erred in denying appellant's 
motions for a judgment of acquittal concerning the Third and Fourth 
Counts of the Indictment for insufficient evidence and the failure 
to prove appellant's guilt. beyond a reasonable doubt. 

2. Whether the court below erred in denying appellant's 
motion for the suppression of evidence on the grounds that the evidence 
was illegally seized (a) because there was no valid search warrant 


issued authorizing the seizure of such evidence, and (b) because no 
| 


probable cause was established authorizing the police officers involved 


in seizing such evidence without a search warrant. . 


3. Whether the receipt in evidence by the court below of the 
| 
illegally seized articles, consisting of clothing, alleged to have 
been stolen from the Needles-Premier Wholesale Cleaners, Inc. in 
| 


support of the Third and Fourth Counts of the Indictment was erroneous 


and prejudicial error. 
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ARGUMENT 
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Appellant's Motion for a Judgment 
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the Indictment Should Have Been 
Granted 


Appellant's Motions to Suppress the 
Clothing Illegally Seized Involved 
Under Counts 3 and 4 of the Indictment 
Should Have Been Granted 


The Receipt in Evidence by the Court 
Below of the Illegally Seized Articles 
of Clothing Was Erroneous and Requires 
a New Trial 


CONCLUSION 
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IN THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 


No. 20810 


FRED GRAVES, 
Appellant, 
v. 
UNITED STATES OF AMERICA, 


Appellee 


Appeal in Forma Pauperis From The United 
States District Court For The District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


On February 24, 1966 an Indictment was filed in the court 
below containing four Counts, alleging violations consisting of 
house breakings and larceny contrary to the provisions of Title 22, 
District of Columbia Code, Sections 1801 and 2201. The first Count 
charged house breaking involving the apartment of Frances T. McGregor. 
The second Count charged larceny of property of Frances T McGregor 
of a value in excess of $100.00, consisting of jewelry, two lamps, 


one electric heater, one radio, four suit cases and one cigarette box. 


The third Count charged house breaking involving the rooms of Needles- 


Premier Wholesale Cleaners, Inc. The fourth Count charged larceny of 


| 
property of the Needles-Premier Wholesale Cleaners, Ine. of a value 
: | 
in excess of $100.00, consisting of two suits, one coat, eight pairs of 
trousers, one suit, one housecoat and'nine shirts. (See Duplicate 


Transcript of Proceedings, last page). On March 1l, 1966), defendant- 


appellant was arraigned and pleaded not guilty and was remanded to the 


District Jail. On May 10,.1966 appellant filed a Motion to Suppress 
the following items as having been seized without proper authority of 
law, without probable cause, without a valid search ran without 
sufficient justification for the issuance of the warrant ond subsequent 
search and seizure: 

An assortment of jewelry. 

Two lamps. 

One electric heater. 

One radio. 

Four suitcases. 

One cigarette box. 

Two suits. 

One coat. 

Eight pairs of trousers. 

One suit. 

One housecoat. 


Nine shirts. 


After a hearing before Judge Walsh of the court below the 
Motion to Suppress was denied on May 20, 1966. The Motion to Suppress 
was renewed before the Trial Judge, Judge Smith, at the commencement 
of the trial before a’ jury on December 6, 1966. ‘The Motion was denied 
and the Trial Judge overruled the objections of appellant to the 
receipt in evidence before the jury of the seized property, more 


particularly described in the Motion to Suppress, The jury returned a 


verdict of not guilty on Counts 1 and 2 and a verdict of guilty on 


Counts 3 and 4 of the Indictment (Tr. 208). 

On February 3, 1967 the court below denied appellant's Motion 
for release on bond pending appeal as frivolous. Appeal from the 
judgment of conviction was duly filed. On March 29, 1967 this Court 
granted the defendant-appellant leave to appeal in.forma pauperis. 

This Court-Appointed counsel, Warren E. Magee, was appointed by this 
Court on February 28, 1967. On October 2, 1967 this Court granted 
appellant leave to file his Brief by October 12, 1967. 

Jurisdiction to entertain this appeal is invoked under 
28 U.S.C. 1211, 1291 and 1294. 

STATEMENT OF THE CASE 

On February 24, 1966 appellant was indicted in the court below. 
The Indictment contained four Counts. Count 1 charged house breaking 
involving the apartment of Frances T. McGregor. Count 2 charged larcen 


of the property of Frances T. McGregor of the value in excess of $100, 
consisting of jewelry, two lamps, one electric heater, one radio, 
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four suitcases and one cigarette box. Count 3 charged house breaking 
involving the rooms of Needles-Premier Wholesale Cleaners, Inc. 


Count 4 charged larceny of the property in the custody of| Needles- 


Premier Wholesale Cleaners, Inc.'of the value in excess of $100, 


consisting of two suits, one coat, eight pairs of trousers, one suit, 


one housecoat and nine shirts. | 
| 


On March 11, 1966 defendant-appellant pleaded not guilty to 


all charges and was remanded to the District Jail. On May 10, 1966 


defendant-appellant filed a Motion to Suppress on the ground that the 
house of appellant was entered and searched and he was arrested by 

| 
members of the Police Force and that such search and seidure was without 
proper authority of law, that the search and seizure was |without 
probable cause, without a valid warrant and there was not sufficient 
justification for the issuance of the warrant and for the subsequent 


search and seizure of property in appellant's home. The Motion sought 


the suppression of the following articles of property illegally seized 


by the police from the home of the defendant-appellant: 
An assortment of jewelry. 
Two lamps. 
One electric heater. 
One radio. 
Four suitcases. 


One cigarette box. 


Two suits. 


One coat. 

Eight pairs of trousers. 
One suit. 

One housecoat. 

Nine shirts. 

Items numbered 1 through 6 related to Counts 1 and 2 of the 
Indictment. Items 7 through 12 concerning which no search warrant 
ever issued related to Counts 3 and 4 of the Indictment. After the 
police had found and seized in the search of appellant's home items 
1 through 6, in subsequent searches, without a search warrant, they 
seized items 7 through 12 illegally and without any justification 
in law or probable cause for such seizure. Over appellant's objection 
at the trial items numbered 7 through 12 were received in evidence in 
support of Counts 3 and 4 of the Indictment, as we will show later. 

A hearing was held on this Motion to Suppress on May 20, 1966 
before Judge Walsh of the court below. Judge Walsh denied the Motion - 
to Suppress (Tr. 50, May 20, 1966). The charges came on for hearing 
before Judge Smith and a jury in the court below on December 6, 1966. 


Defendant-appellant renewed the Motion to Suppress and objected to 


the receipt in evidence of any of the articles seized in the illegal 


and unwarranted search and seizure. These objections were overruled 
and the illegally seized items numbered from 7 through 12 were received 
in evidence in support of Counts 3 and 4 of the Indictment. 

On December 8, 1966 the jury returned a verdict of not guilty 


on Counts 1 and 2 and a verdict of guilty on Counts 3 and 4 of the 


Indictment (Tr. 208). 
The Motion to Suppress was first heard by Judge Walsh of 

the court below on May 20, 1966 (Tr. 1-51). Detective Kenneth V. 

Morland testified at that hearing (Tr. 2). Morland testified the 

house breaking report concerning Frances T. McGregor was received 

on November 15, 1965 (Tr. 3). Morland testified on November 17, 1965 

he received information from Annette Davis that someone had accused 

her of stealing stolen property. Officer Morland went to her apartment 


and was told that she had been invited to go to a friend's home, an 


Artiste Hussy, who had some jewelry for sale. Artiste had accused 
Davis of stealing some jewelry. Morland further testified Daviss 
told him Hussy had told her that her boy friend, Fred Graves, had 
stolen the jewelry from a car (Tr. 4-5). Morland filed an Affidavit 


| for a search warrant (Defendant's Exhibit No. 1 - Tr. 6-7) , which 


clearly was based upon hearsay upon hearsay. The search sooeenerats was 
directed to the seizure of the articles described as items 1 through 6 
in the Motion to Suppress. No articles of the character described in 
items 7 through 12 were included in the search warrant. ~ Morland 
testified that the items which would be included in items 7 through 12 
of the Motion were not on any list but that these items were seized 


without any warrant therefor when the warrant concerning the alleged 


McGregor articles was executed in the home of appellant (Ir. 18-22). 


» 
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Judge Walsh during the course of the hearing ruled that the articles 
of clothing seized and which were not described in the search warrant 
could not be introduced against the defendant unless valid warrants 


therefor were issued (Tr. 25). Nevertheless, Judge Walsh upheld the 


warrant though based only on hearsay upon hearsay and denied the 


Motion to Suppress. (Tr. 50). 

During the trial before Judge Smith, appellant renewed his 
Motion to Suppress all articles of clothing involved in Counts 3 and 
4 of the Indictment (items 7 through 12 in the Motion to Suppress) . 
The Trial Judge, Judge Smith, citing Judge Walsh's action of May 20, 
1966, denied the renewed Motion to Suppress (Tr. 57-58). The articles 
of clothing seized without a warrant by the police were identified by 
’ the witness, Hyman Milman, of Needles-Premier Wholesale Cleaners, Inc. 
(re Counts 3 and 4 of the Indictment) over defendant's objections. 
Milman stated that many of the articles of clothing which he had 
identified at police headquarters had been returned to his customers 
(Tr. 73-74). 

Officer Morland was called as a witness at the trial (Tr. 84). 
In the absence of the jury, Officer Morland repeated the testimony he 
gave at the hearing on May 20, 1966. It developed that the search 
warrant concerned items relating only to the McGregor losses (Counts 1 
and 2 of the Indictment). No clothing was involved in those losses 
or in the McGregor list or reports. The Milman report of an 
alleged loss obviously was received after the Affidavit 


upon which the search warrant issued had been prepared 


(Tr. 97-101). Morland admitted that the search warrant was directed 
to the proceeds of the McGregor housebreakings and not to any Milman 


losses. Morland admitted in his general search he deviated from the 


warrant and obtained all of the clothing in that deviated |search and 


none of this clothing was covered by the warrant (Tr. 102-104) . 
Counsel for appellant offered to prove through the witness 
Artiste Hussy that Officer Morland had never used Miss Davis as an 
informant before and had never placed any ereditability ia her in- 
formation and only acted on the strength of suspicion. The Trial 
Judge rejected the proffer and ruled it a collateral mts, held 
the warrant was properly issued and denied appellant's Motion to 
Suppress (Tr. 111-112). Accordingly, Officer Morland was permitted 
to testify before the jury about the circumstances concerning the 
Milman losses, that is, the charges involved in Counts 3 ad 4 of the 
Indictment, and that he identified the clothing as being that taken 
from Needles-Premier Wholesale Cleaners, Inc. on the identification 


of Milman (Tr. 117). 


Government exhibits 1 through 19, concerning the alleged 
stolen clothing, were objected to as not having been obtained through 
a valid search warrant and were’ outside the scope of the peor warrant 
involved. The Court overruled these objections and received Government 
exhibits 1 through 19 in evidence (Tr. 120-121). 

At the conclusion appellant moved for a judgment of acquittal 


to the Third Count, on the ground that there was no evidence of a 


housebreaking, that the premises was obviously opened wich a key, and 


while Mr. Milman had ‘thirty or forty-five employees, the only persons 
who had keys were Wilbert Jones and Mildred Jackson (Ir. 130). The 


Court denied this Motion (Tr. 130). 


Appellant also moved for judgment of acquittal on Counts 1, 


2 and 4 because the Government's evidence was insufficient to establish 
these crimes, particularly in the absence of finger prints. No one 
placed appellant at the scene of the crime. No one identified him. 

The Government's case rested entirely on possession without any other 
evidence at all before the jury (Tr. 130-133). The Court ruled that 
unexplained possession of recently stolen property was sufficient and 
denied appellant's motions for judgment of acquittal on Counts 1, 2 

and 4 of the Indictment (Tr. 134). 

The prosecution at a Bench Conference stated that he did not 
intend to use appellant's prior criminal record in the case, and the 
Court instructed the prosecutor not to use the record under the Luch 
and Brown cases (Tr. 135). 

Appellant testified in his own behalf (Tr. 135). Appellant 
testified that the articles involved which had been described in the 
evidence he purchased for $45.00 from Uptown Pimpy Slim (Tr. 137-141). 
While appellant was suspicious, he did not know that the articles were 
stolen (Tr. 142). Appellant only had $25.00 which he paid on account, 
and the rest of the purchase price was to be paid when he was paid for 
his work (Tr. 142-143). Appellant further testified he never had a key 


to Mr. Milman's warehouse and that he never took anything out of that 
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warehouse, which is called Needles Warehouse (rr. 144-145) « 
Artiste Hussy testified that there was such a perscn as 

Uptown Pimpy Slim and she had known him since she was sixteen or 

seventeen years old. She described him and preted that she heard 

he needed money and he was a well known person in the neighborhood 

(fr. 150(v}). On eross-examination the witness Hussy further testified 


everybody in the 14th Street area knew Uptown Pimpy Slim (Tr. 150(w)- 


150(x)). 
On the basis of the evidence summarized herein, the jury 


returned a verdict of not guilty as to Counts 1 and 2 of the Indictment 


| 
and guilty as to Counts 3 and 4 of the Indictment. 


STATEMENT OF POINTS 
1. The District Court erred in denying appellant's Motion 
for a directed verdict at the conclusion of the prosecution's evidence 
on the grounds (a) the prosecution's evidence failed to establish the 
crimes charged in the Indictment and (b) it failed to prove appellant's 


guilt beyond a reasonable doubt. 


2. The Court erred in also receiving in evidence testimony 


concerning the clothes allegedly stolen from the rooms of Needles 
Warehouse under Counts 3 and 4 of the ‘Indictment, because such clothes | 
had been seized without probable cause and without a valid search warrd 
describing such clothes and were not included among che articles 
described in the search warrant which was issued and served _and execu 
at the home of appellant. i 
10. 


SUMMARY OF ARGUMENT 
lL Appellant was acquitted on Counts l-and 2 of the Indictment 


which involved a forceful entry and the alleged stealing of goods 


from the apartment of Frances T..McGregor. Concerning Counts 3 and 4 


of the Indictment there was no evidence of a breaking and entry. Some 
disorder one found in the Needles establishment the next morning, but 
there was no evidence of any breaking and entry. No finger prints 
of appellant were found in or about the premises. The clothes allegedl 
stolen which were identified by the witness Milman from Needles were 
not covered by a search warrant but were taken wrongfully and without 
any legal authority therefor by the police when the search warrant was 
served and carried out relating to the crimes alleged in Counts 1 and 
2 of the Indictment, Appellant was found to be-not guilty under 
Counts 1 and 2 of the Indictment. Appellant explained fully how he 
obtained the clothes involved in Counts 3 and 4 of the Indictment in 
that he purchased them from a well-known person in the 14th Street 
community area. The evidence showed that this person was well-known 
to everyone in the area and needed money. Appellant's testimony in 
this regard was never questioned and that testimony fully explained 
the possession of the clothes involved. . 

Appellant's Motion for judgment of acquittal should have been 
granted because of insufficient proof and the failure to prove 


appellant guilty beyond a reasonable doubt. 


ll. 


2. Appellant filed a written Motion to Suppress /prior to 


trial. This written Motion to Suppress was renewed during the trial. 


The search warrant involved was obtained upon insufficient evidence 
and proof of probable cause and was based upon hearsay upon hearsay. 
“Appellant! s Motions to Suppress, particularly concerning the clothes 
forming the basis for Counts 3 and 4 of the Indictment, should have 
been granted because such clothes were not described in the search 


warrant and the taking of.these clothes from appellant's) home, there- 
| 


fore, was illegal. The denial of appellant's Motion to pupprese this 
illegally seized evidence was erroneous and prejudicial. This evidence 
should not have been received and when eliminated requires that the 
court below be reversed and that a judgment of acquittal on Counts 3 
and 4 be entered. At the very least appellant is entitled to a new 
trial because of the denial of his Motions to Suppress. 

3. The receipt in evidence by the court below of the i1legally 
seized articles not described in the search warrants consisting of 
clothing under the Third and Fourth Counts of the Indictment was 
erroneous and prejudicial. The receipt of evidence concerning this 
clothing requires at the very least that the judgment below be reversed 


and that appellant be granted a new trial. 


ARGUMENT 
I. 

Appellant's Motion for a Judgment of Acquittal 

on Counts 3 and 4 of the Indictment Should Have 

Been Granted os 

(With Respect to Point I, Appellant Refers the 

Court to the Statement of the Case in this Brief 

and to the Pertinent Evidence in the Transcript, 

Tr. 54-79). 

Hyman Milman, President of Needles-Premier Wholesale Cleaners, 

Inc., testified in support of the Third and Fourth Counts of the 
Indictment on November 18, 1965 he left the establishment at 5:30 P.M.; 
he returned on the 19th in the early morning and found clothes 
scattered over the floor; ten or fifteen pairs of trousers, six or 
seven ladies’ coats and two or three rain coats were missing (Tr. 54- 
57). Appellant at this stage of the case renewed his Motion to 
Suppress the evidence of Mr. Milman concerning the items of clothing 
involved in accordance with Judge Walsh's ruling (Tr. 50, May 20, 1956) 
(Tr. 57-58). The Trial Judge overruled this Motion and permitted 
Milman to testify concerning the missing clothing. As to whether 
there was any evidence of breaking and entry, Milman testified as 
follows (Tr. 59): 


Q. *** 


Now, when you arrived at your place of business 
that morning, was there anything unusual about the doors 
and the windows? Had anything been broken? 


A. No. 


Q. There were no windows broken, or any locks or 
anything, like that? 
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A. No, sir." Re 
Milman testified that appellant worked for him three months 
| prior to July of 1965 (Tr. 59-60). Graves did not have a key to 


the premises (Tr. 60). Two other. employees had keys to the premises, 


' namely, Wilbert Jones and a Mr. Jackson (Tr. 61). 


Milman testified he locked the doors of the establishment 


‘when he left on the evening of the 18th (Tr. 51). He testified he 
saw some of the missing articles on a second floor of the Municipal 
Building in the Robbery Squad Room at the Municipal Centex (Tr. 62). 
He identified a tag (Government Exhibit 19) as an identification tag 
on a coat. Milman testified he identified this clothing as having 
been taken from his establishment (Tr. 65). He testified the total 
value of the garments taken was in the neighborhood. of $1500.00 
(Tr. 73) and that he no longer had any of this clothing as it had 
been returned to the customers to whom it belonged (Tr. 74). 

On cross- pperccine tice Milman testified he had RReeaeine 
employees working for him today and had about twenty at the time of 
the theft. Over a period of a year, fifteen or twenty employees 
were coming and going (Tr. 75). About fifty different raloie worked 
for him during the year (Tr. 76). Milman testified the keys were 
not unusual, could have been duplicated and he does not know how many 
might have been duplicated. He testified he had had a siniler 


experience when clothing was stolen at the establishment some six years « 


ago, when Fred Graves was not working for him and was not even eighteen 
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years of age (Tr. 77). Milman did not seg Mr. Graves break into 


the place ob susiness, and that there were no signs of any force 
or entry, that when the police arrived they inspected all the doors 
and the whole building (Tr. 78-90). 

Detective Kenneth Morland testified (Tr. 84) to the reasons 
and grounds for obtaining a search warrant. This evidence related 
only to a housebreaking involving the apartment of Mrs. McGregor 
(the First and Second Counts of the Indictment). Officer Morland 
testified that he searched the bedroom of appellant and found the 
rings, bracelets, pins, ring, watch, pendant and the other items 
described in the search warrant first (Tr. 94). Officer Morland 
testified Mrs. McGregor did not include any articles of clothing as 
missing from her apartment (Tr. 95). Government Exhibits 1 through 
18 were described as articles of clothing taken from 1142 Buchanan 
Street. The search warrant, and the affidavit, under which the officer 
acted was marked Defendant's Exhibit No. 1 and was received in evidence 
(Tr. 96). The clothes taken without a search warrant, which formed 
the basis for the Third and Fourth Counts of the Indictment were 
listed and are in Government Exhibit No. 21 (Ir. 102-103). None of 
these clothes were picked up on the basis of any report concerning the 
McGregor housebreaking (Tr. 104). No reliance has ever been placed 
upon information received from Annette Davis as an informer prior to 
this case and there was no reason to believe that her information was 
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veliable (Tr. 104-105). The clothing identified as Government Exhibits 
1 through 19 and Government Exhibit 21 were objected to as not being 
included in the warrant, were taken in a general search and were not 
taken on the basis of any information obtained from the alleged informer 
- Miss Davis, and, therefore, should not be received in evidence. This — 
ebjection was overruled and Government Exhibits 1 through ‘19 were 
introduced in evidence. Morland testified no identifiable finger 
prints were obtained (Tr. 124-125, 126). 


At the conclusion of the Government's evidence, appellant moved 


for a judgment of acquittal on the Third Count of the Indictment on the 
ground that there was no evidence ESSE any housebreaking at 

the Needles establishment Erotic defendant-appellant. | ‘There is no 
breaking into of the premises and-.all that is Sr canitienedl yes that a 
possible theft occurred within the establishment and chat] the evidence 
showed that forty or thirty-five people were employed by ¥iiman and 

two of these employees, Jones and SISOS had keys. The mere fact 
that stolen goods taken without a aren warrant, Found 4 in appellant's 
room, was insufficient evidence under the facts in this case to justify 
a vardict of guilty on the Fourth Count of the Indictment. While - 
appellant moved for a judgment of acquittal on Counts 1 and 2, which 
the Court denied, this Motion will not “be discussed as the jury found 
the defendant-appellant not guilty on these Counts of the Indictment. 


The Court's ruling was that unexplained possession of recently stolen 


property was sufficient evidence under the facts established in this 


case to convict the defendant on Counts 3 and 4 of the Indictment, and 


denied appellant's Motions for judgment of acquittal in regard to 
these Counts (Tr. 134). 


Defendant-appellant testified on his own behalf. He testified, 


and this was in no way impeached. or contradicted, that he purchased 


all of the property in question, including the clothing, from Uptown 
Pimpy Slim, a person who was well known in the Northwest Washington 
area, a dope addict (Tr. 139). Slim told appellant that he needed 
money and had a few things. which he would sell him which had not been 
stolen (Tr. 139). Appellant examined the articles which were in suit- 
cases and agreed to pay $65.00 for them. A few days later Slim saw 
appellant on F Street and said he had some suits he would like to sell 
him, as he needed money. Appellant agreed to give him $45.00 for the 
suits. Appellant did not know the suits were stolen (Tr. 141). Slim 
was sick, so appellant went to his home and got $25, his rent money, 
amd gave it to Slim for the suits and agreed to pay him the balance 
when he came back from work and was paid (Tr. 141<:-143). Concerning 
the Milman establishment, appellant testified that he did not go into 
the establishment and he did not take anything from the.establishment. 
He was positive of this (Tr. 144-145). Appellant testified he 
endeavored to locate Slim to testify at. the trial but had been unable 


to locate him (Tr. 150(p) - 150(q)). 


1W/ = 


Artiste Hussy testified for defendant (Tr. 150(t)). Hussy 


, testified she was the wife of appellant, that she knew a person by 
z¢ the name of Uptown Pimpy Slim and had known him since one as sixteen 
or seventeen years of age (Tr. 150(u)). Slim always needed money 
and everybody knew Slim. She did not know where he lived in Washington 
and did not know where he presently lived (Ir. 150(w)). 
The evidence submitted fails to establish the guilt of appellant 


on Counts 3 and 4 of the Indictment beyond a reasonable doubt. As the 


Trial Judge ruled, the only evidence in the case in any way connecting 
appellant with the charges of housebreaking and larcency in Counts 3 
and 4 of the Indictment was the possession of some of the clothing 
taken from the Needles establishment. No evidence put the appellant 

at or near the establishment at the time of the crime. No finger prints 
of appellant were found at the scene of the crime. No maidence was 
submitted to contradict or impeach appellant's testimony that he 
purchased the clothing from a sick drug addict who was in need of money 
and who was well known in the Northwest area. The evidease revealed 
there was a great turn over of employees at the Needles establishment 
besides the officers. Two other employees of the establishment had 
keys. There was no evidence of any breaking or entry into the Needles 
establishment. It was entered by a key. This evidence is consistent 
with the theory that others could have entered the establishment who 


had keys and taken the articles. The articles could have thereafter 
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come into the possession of Uptown Pimpy Slim, a rather notorious 
Northwest character, well known in the 14th Street area. The evidence 


is consistent with Slim selling the clothes on the second occasion to 


appellant. Accordingly, we submit that this evidence fails to establish 


the guilt of the appellant of the crimes of housebreaking and larceny,’ 
“peyond: a reasonable doubt. 

As Circuit Judge Miller said in his concurring opinion in 
Nelms v. United States, 94 U.S. App. D.C. 267, 215 F. 2d 678 (p. 679), 
where all of the evidence introduced against an accused is circumstantia 
and the circumstances proved are consistent with innocence as with 
guilt, it is the duty of this Court to reverse a judgment of conviction, 
citing Hammond v. United States, 1942, 75 U.S. App. D.C. 395, 126 F. 2d 
752; and United States v. Matsinger, (3rd Cir. 1951), 191 F. 2d 1014, 
1016. 

Hammond supports our contention that the appellant was entitled 
to a judgment of acquittal below. Hammond was indicted and convicted 
of assault with intent to commit rape. The evidence disclosed that 
at two o'clock in the morning he went to the home of his mother-in-law, 
went into the bedroom of his seventeen year old sister-in-law, pulled 
off the covers and touched her private parts. The girl awakened, 
screamed and the accused ran from the Doone On this evidence the 
case was submitted to the jury and the jury found Hammond guilty. 


This Court reversed on this evidence and held (p. 573): 
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In the present case there was, as there always is 
in a criminal prosecution, a legal presumption that 
appellant was innocent until proved guilty beyond a 
reasonable doubt. "Unless there is substantial evidence 
of facts which exclude every other hypothesis but that 
of guilt it is the duty of the trial judge to instruct 
the jury to return a verdict for the accused, and where 
all the substantial evidence is as consistent with 
innocence as with guilt it is the duty of the appellate 
court to reverse a judgment against hip." Isbell v. 
United States, 8 Cir., 227 F. 788, 792. 
As this Court pointed out in Travers v. United States, 118 

U.S. App. D.C. 276 , 335 F. 2d 698, 700 (1964), the unexplained 
possession of goods recently stolen permits, but does not require, 
that the possessor was the thief, even though there was no direct 
evidence of larson. In Travers, when this reference was used in regard 
to a prosecution for unauthorized use of an automobile and for the 
interstate transportation of the automobile, the verdict of guilty was 
reversed, primarily because concerning’ the underlying crime , that is,. 
the unauthorized use of the automobile, the jury found the defendant 
not guilty. 
In our case the prosecution grew out of the McGregor house- 
breaking and larceny. In our case as to these crimes appellant has 


been found not guilty. 


In remanding Travers, this Court instructed that the ‘Indictment 


be dismissed unless positive, competent--evidence could be presented 


within thirty days by the prosecution concerning "appellant's contact 


or connection with possession or use of the car within the District of 
| 


“y 


Columbia." 


Of course, here there was no evidence connecting appellant 


with the crimes charged in Counts 3 and 4 of the Indictment. 

In Campbell v. United States, 115 U.S. App. D.C. 30, 316 F. 2d 
681 (1963), the defendant was convicted on circumstantial evidence. 
No witness, including the victim, knew him, and he was not put at the 
scene of the crime. The crime involved was grand larceny. Two men 
seriously beat up the driver of a truck and rendered him unconscious 
and stole from him a bag containing a substantial sum of money. The 
circumstances relied upon to establish defendant's guilt we summarize 


as follows (p. 682). Campbell's finger prints were found on the 


steering wheel of the robbery car. The robbery car was owned by Sims, 


the co-defendant, though the car was titled in the name of his girl 
friend. Campbell dated the girl friend's sister. Campbell drove 
around in the robbery car. The day before Campbell drove the robbery 
car. Campbell was with Sims shortly after the robbery. Sinmswas 
identified as one of the robbers. Campbell was later identified as 
one of the robbers from a photograph. Campbell was seen walking with 
Simms who was carrying a paper bag. Campbell's keys were found in 
Sims’ room by the police. Campbell testified the keys had been left 
in some clothes which were to be taken to the cleaners and this is 
how they ended up in his room. In reversing the conviction on such 
circumstantial evidence, this Court held (p. 683): 
The above recitation includes essentially all of 
the largely undisputed facts on which the Government. 
relied for conviction. At best, this evidence simply 


shows that Simms and Campbell were friends, that on 
occasion Campbell drove Simms' Oldsmobile, and that 
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Campbell was seen with Simms near Simms' home shortly 

after the crime, but was not the other suspicious 

person loitering at the supermarket with Simms Shortly 
before the crime. In our judgment, this is not the 

kind of evidence which, under our law, can deprive a 

man of his liberty. The close association of Simms and 
Campbell, together with the testimony that they were 

seen together shortly after the crime, certainly gives 

rise to a suspicion that Campbell was indeed the 
unidentified participant with Simms in the robbery. 

But "(g)uilt, according to a basic principle in our 
jurisprudence, must be established beyond a reasonable 
doubt. And, unless that result is possible on the evidence, 
the judge must not let the jury act; he must not let it 

act on what would necessarily be only surmise and con- 
jecture, without evidence." 


II 


Appellant's Motions to Suppress the Clothing 
Illegally Seized Involved Under Counts 3 and 
4 of the Indictment Should Have Been Granted 


(With respect to point II, Appellant refers 
the Court to the Statement of the Case and to 


the pertinent evidence in the Transcript, 
Tr. 1 - 51, May 20, 1966; Tr. 57-58, 84-104). 


On May 10, 1966 appellant filed a Motion to Suppress on the 
ground that the house of appellant was entered and searched, such 
search and seizure was without proper authority of law, such search 
and seizure was without probable cause and was without a valid search 
warrant concerning the clothing involved in Counts 3 and 4 of the 


Indictment. The Affidavit and search warrant below were obtained by 


Officer Morland. The Affidavit of Officer Morland (Defendant's Exhibit | 


No. 1) relates only to the McGregor apartment and articles involved 


in the First and Second Counts of the Indictment. Nothing in the 


Affidavit or in the search warrant relates to any of the clothing 
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involved in the Third and Fourth Counts of the Indictment. The 
search warrant listed the property to be seized and did not list any 
of the clothing involved in the Third and Fourth Counts of the Indictme ‘ 


The Motion to Suppress was heard first before Judge Walsh, prior to 


trial. Judge Walsh treated the Motion as relating only to items 1 


through 6 and not to items 7 through 12 and stated during the course 
of the hearing on the Motion that articles seized which were not 
described in the search warrant could not be introduced in evidence 
against the defendant (tr. 26) and denied the Motion on this theory. 
Officer Morland testified that the Affidavit and search warrant § 
(Defendant's Exhibit No. 1) (Tr. 6-7) was based upon hearsay upon 
hearsay. The search warrant nowhere directed the seizure of the 
articles described in items 7 through 12 in the Motion nor were these 
articles described in the Affidavit of Morland. After Morland seized 
the articles described, being items 1 through 6 in the Motion to 
Suppress, Morland later found in the home of appellant clothing which 
was later used in evidence in this BAEC CERRO EE RE the Third and Fourth 
Counts of the Indictment. No probable cause was shown for the issuance 
and service of the warrant even under the First and Second Counts of 
the Indictment. Notwithstanding this, no probable cause existed and 
no search warrant was obtained for the purpose of obtaining clothing 
to be used as evidence under the Third and Fourth Counts of the 
Indictment. In these circumstances, the Motion to Suppress the articles 
of clothing illegally seized should have been granted and this’ 
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clothing should have been excluded as evidence in the trial. 


In Ventresca v. United States, 324 F. 2d 864, the Court of 
Appeals reversed a judgment of Conve ton of PS gad operating 
an illegal distillery. The basis for the peversal was that the 
Affidavit upon which the search warrant issued was insufficient to 
establish probable cause because it was based only on hearsay upon 
hearsay. The Supreme Court did not tisturb this principle but held 
that the conclusion of the Court of Appeals that the Affidavit of 
probable cause was based upon hearsay upOrd hearsay was not correct. 


because of 
The Supreme Court reversed/the substantial corroborating facts set 


forth in the Affidavit of probable cause at length and ees 
there was plainly a reliable basis for the warrant applied for to be 
issued. United States v. Ventresca, 380 U.S. 102, 112, 85 S. Ct. 741, 
747 (1965). | 


Here, the only probable cause was the Davis hearsay statement 
| 


. quoting Hussy and with Hussy quoting her boy friend, appellant. No 
responsive facts, evidence from other officers investigating the 
alleged crime, or any reliable informer source were ravoiveds Hence, 
the original Affidavit of Morland did not establish probable cause. 

Assuming, without conceding, coSt the original search warrant 
was valid, it designated the articles to be seized. These articles 
were seized and related only to the First and Second Counts of the 
Indictment. Thereafter, a general search was made after these articles 
were found in appellant's home and after his arrest, without any 


cause being stated therefor in the Affidavit, 


Appellant was'under arrest, hence if Morland had suspicions 
of other crimes, nothing prevented Morland from obtaining after a 
proper showing of probable cause another search warrant concerning 
the clothing. No hot pursuit arrest or contrabrand is here involved. 
Accordingly, appellant's Motion to Suppress the use of the clothing 
illegally seized without a search warrant should have been granted 
and such evidence should have been suppressed. The suppression of that 
evidence would mean there was no evidence of any other kind, directly 
or indirectly connecting appellant with the crimes charged in the 
Third and Fourth Counts. The judgment below should be reversed and 
as the clothing evidence was illegally received, this Court should 
reverse and direct that the charges involved in the Third and Fourth 
Counts should be dismissed. At the very least, appellant should be 


granted a new trial. 


tm Preston v. United States, 376 U.S. 364, 84S. Ct. 881 (1961), 


the question involved was decided by the Supreme Court. In Preston 
the police received complaints involving three suspicious men. An 
investigation revealed three suspicious men who gave unsatisfactory 
and evasive answers, all of whom were unemployed, and together had 
only twenty-five cents, which violated vagrancy laws. The officers 
arrested the three men for vagrancy, searched them for weapons and 
took them to headquarters. The car had not been searched and was 
driven to the police station. After the men were booked, the police 


officers went to the garage to search the car and found two loaded 


25. 


revolvers in the glove compartment. The officers were unable to 


open the trunk and returned to the station. On instructions from a 
detective, they attempted to enter the trunk a second tine, succeeded 
and found therein incriminating articles. After he search one con- 
fessed that he and two others intended to rob a bank. The evidence 
was turned over to the FBI. The parties were convicted da a charge 
of conspiracy to rob a Federally insured bank. In that trial the 
evidence seized from the automobile, over Fourth Amendment objections, 


was received in evidence. The Court of Appeals for the Sixth Circuit 


affirmed the convistion - 305 F. 2d 172. The Supreme Court reversed. 
The Supreme Court recognized that when a person is lawfully arrested 
‘ without a search warrant and a contemporaneous search is made on 
probable cause, if that search reveals weapons and the fruits of or 
implements to commit the crime in question, such evidence may be used 
during the trial, citing Weeks v. United States, 232 U.S, 383, and 
Agnello v. United States, 269 U.S. 20. ~ | 
The Supreme Court stated this rule was justified! by the 
‘need to seize weapons and other things which might be used to assault 


an officer or to effect an escape and to prevent the destruction of 


of evidence of the crime. In holding the search in ‘Preston’? unreasonal 


| 
and in reversing the conviction, the Supreme Court held (pp. 367-368) : 
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The rule allowing contemporaneous searches is 

justified, for example, by the need to seize weapons 
and other things which might be used to assault an 
officer or effect an escape, as well as by the need 
to prevent the destruction of evidence of the crime - 
things which might easily happen where the weapon or 
evidence is on the accused's person or under his 
immediate control. But these justifications are 
absent where a search is remote in time or place from 
the arrest. Once an accused‘is under arrest and in 
custody, then a search made at another place, without 
a warrant, is simply not incident to the arrest. 
Agnello v.. United States, supra, 269 U.S., at 31, 
46S. Ct. at 5, 50 L. Ed. 145. Here, we may assume, 
as the Government urges, that, either because the 
arrests were valid or because the police had probable 

t% cause to think the car stolen, the police had the right 
to search the car when they first came on the scene. 
But this doés not decide the question of the reasonable- 
ness of a search at a later time and at another place. 
See Stoner v. California, 376 U.S. 483, 84S. Ct. 889. 
The search of the car was not undertaken until petitioner 
and his companions had been arrested and taken in custody 
to the police station and the car had been towed to the 
garage. Atithis point there was no danger that any of 
the men arrested could have used any weapons in the car 
or could have destroyed any evidence of a crime - 
assuming that there are articles which can be the "fruits" 
or "implements" of the crime of vagrancy. Cf. United 
States v. Jeffers, 342 U.S. 48, 51-52, 72S. Ct. 93, 95, 
96 L. Ed. 59 (1951). Nor, since the meni: were under 
arrest at the police station and the car was in police 
custody at a garage, was there any danger that the car 
would be moved out of the locality or jurisdiction. See 
Carroll v.: United States, supra, 267 U.S. at 153, 45 S. 
Ct. at 285, 69 L. Ed. 543. We think that the search was 
too remote in time or place to have been made as incidental 
to the arrest and conclude, therefore, that the search of 
the car without a warrant failed to meet the test of 
reasonableness under the Fourth Amendment, rendering the 
evidence obtained as a result of the search inadmissible. 


Another case squarely in point is Woo Lai Chun v. United States 


274 F. 2d 708 (1960). In Woo Lai Chun the defendant was convicted on 


the violation of the Trading With The Enemy Act. A search warrant had 
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issued, directed to the search and seizure of medicinals and herbs 

on certain designated premises of the defendant. Four aan agents 
searched the premises and found therein letters mentioning shipments 

to the defendant of herbs and medicines. The letters seized were 

not described in the search warrant. The seized EROS ES discovered 


in the course of a search for property described in the warrant. The 


District Court held the discovery was incidental to a lawful search, 
thus the seizure was not unreasonable or unlawful. The Court of 
Appeals reviewed the authorities, held the original search warrant 

was unlawfully issued, that the warrant described medicinals and herbs, 
and that no crime was being commited on the premises ay Sn search 


took place. Accordingly, in reversing the conviction, the Court 


held (p. 712): 
| 

We conclude that the search of the premises was 
a general search; it was, for something not described 
in the search warrant; it was not made incidental, to 
an arrest; it was for the purpose of obtaining evidence 
against the accused; it sought evidence not in pigin 
view. : 


We find no similarity between the facts in this 
case and those where stolen or contraband property, 
or articles closely related to that which was sought, 
have been held properly seized, even though not 
described in the search warrant. This was an unreasonable 
search, and the seizure was unlawful. : 


In Smith v.. United States, 118 U.S. App. D.C. 235, 335 F. 2d 
ed’ - | : 


270 (1964), the appellants~ claim/that the conviction on Count 1 


must be reversed because it was based on evidence obtained without 2 
| 


warrant, as here, in violation of the Fourth Amendment. During the 
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course of the investigation involving alleged unauthorized use and 
illegal transportation of an automobile, an FBI agent and a police 


officer went to an Esso Service Station without a search warrant 


and examined two automobiles. In the trunk of one they found a tire 


and a Chevrolet transmission. When the officers testified in regard 
to this search and the finding of the tire and the transmission, 

this was objected to on the ground that the search of the automobiles 
was illegal. Other evidence was found in the search which was 
introduced in the trial. In upholding appellants' contention and 

in reversing the conviction, this Court held (p. 273): 


Even where probable cause exists a warrantless 
search is forbidden unless made incident to a valid 
arrest or justified by exceptional circumstances, such 
as a significant possibility of removal or destruction 
of the object of the search. Even before the recent 
case of Preston v. United States, 376 U.S. 364, 84S. 
Ct. 881 (1964), it was clear that a warrantless search 
of a car in police custody at a time after the occupants’ 
arrest and under circumstances where there is no danger 
of removal is illegal. Rent v. United States, 209 F. 2d 
893 (Sth Cir. 1954); Shurman v. United States, 219 F. 
2d 282 (5th Cir. 1955); Millette v. State, 167 Miss. 
172, 148 So. 788 (1933). The Supreme Court's holding 
to the same effect in Preston puts the matter to rest. 


Although the trial court in the present case did 
not hold a separate hearing on the legality of the search, 
the record shows that this case falls squarely within the 
ambit of Preston and the other cases cited supra. On 
these facts there is no need to.remand to the District 
Court for further findings. Amos v. United States, 255 
U.S. 313, 41S. Ct. 266, 65 L. Ed. 654 (1921). We hold 
the search was illegal. Wrightson v. United States, 
95 U.S. App. D.C. 390, 222 F. 24.556 (1955). 
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Accordingly the testimony given by Officers Baxter 
and Mulholland should have been excluded. 


TIT 


The Receipt in Evidence by the Court Below 
of the Illegally Seized Articles of Clothing 
Was Erroneous and Requires a New Trial 
| 
(With respect to point III, appellant refers 
the Court to the Statement of the Case and to 
the evidence referred to in the Transcript 
Relating to point II). 
| 
As we have pointed out in our Statement and in point II of 
the Argument, the court below received in evidence clothing seized 
in the home of appellant without a search warrant. The evidence was 
not seized in hot pursuit of a criminal near the scene of the crime 
| 
and was in no way contrabrand. The Fourth Amendment and Rule 4: 
of the Federal Rules of Criminal Procedure require where a search 
| 
warrant is to issue that it issue only upon probable causé and that 


it describe the place to be searched and the articles to be searched. 


The search warrant in this case related only to articles concerning 
| 


the charges in the First and Second Counts of the Indictment. No 

cause relating to any of the offenses described in counts 3 and 4 is 
here involved. The police had ample time, if they wanted”'to search 
the premises again for other materials,.particularly if ee related 


to other crimes, to seek and obtain upon a showing of probable cause a 


| 
search warrant describing such property. This they did not do, but 


made a general search under the remitted search warrant which issued here 
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No hot pursuit theory is involved. Accordingly, the clothing was 
seized without probable cause, without a search warrant end its 
seizure was illegal. Appellant's Motions for the reasons stated 
under point II to Suppress the use of this clothing as evidence under 
Counts 3 and 4 and to Suppress the evidence relating to woo clothing 
should have been granted. Ventresca v. United States, supra, 
Preston v. United States, supra, Woo Lai Chun v. United States, 


Smith v. United States, supra, and Wrightson v. United States, 95 U.S. 


App. D.C. 390, 222 F. 2d 556 (1955) all support our contention in this 


regard. 
| 
It was erroneous for the court below to receive evidence 


concerning the clothing. The receipt of this improper evidence was 


prejudicial. The receipt of such evidence requirest, at the very 
least, that the appellant be granted a new trial. 
CONCLUSION 


In conclusion, we contend that the judgment appealed from 


should be reversed, with instructions to the court below to dismiss 

the Third and Fourth Counts Counts of the Indictment, or, at the 

very least, appellant should be granted a new trial. 
Respectfully .submitted, 


WARREN E. MAGEE 


1730 K Street, N. W. 
Washington, D. C. 
Court-Appointed Counsel 
for Appellant. 
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QUESTIONS PRESENTED 


In the opinion of appellee the following questions are 
presented : 


I 


Whether information furnished to Detective Moreland 
by Anette Davis that she had seen certain articles of 
jewelry which she was told were stolen by appellant, cor- 
roborated by (1) the Detective’s knowledge that the ar- 
ticles which Anette Davis had seen favorably matched 
articles stolen in a recent housebreaking, (2) the Detec- 
tive’s knowledge that appellant was a convicted house- 
breaker, (3) the Detective’s knowledge that the modus 
operandi of the housebreaking in which the jewelry was 
taken matched the modus operandi of the housebreaking 
for which appellant was convicted, established probable 
cause for the issuance of a search warrant. 


I 


Whether the items seized in the search of appellant’s 
apartment which were not described in the search war- 
rant but which the officers had probable cause to believe 
were the fruit of a housebreaking and which were seized 
incident to a lawful arrest were properly admitted in evi- 
dence. 


iil 


Whether the trial judge properly denied appellant’s 
motion for judgment of acquittal: 


a. Where the undisputed evidence established that the 
items found in appellant’s possession had been stolen from 
the Needles-Premier Wholesale Cleaners, Inc., 

b. Where the evidence established that the housebreak- 
ing occurred in the evening or morning of November 
18th or 19th, respectively, and appellant was seen enter- 


(1) 


Counterstatement of the Case 


Summary of Proceedings 
Issuance of the Search Warrant 
The Arrest and Search 

Motion to Suppress 


Summary of Argument, ....----csscsccesesen sessessnsenssesetsneenrenssensennens ts 
Argument: 


I. The affidavit established probable cause for the issu- 
ance of the search warrant 


II. The trial judge properly denied the motion to sup- 
press 


III. There was sufficient evidence from which reasonable 
men might fairly find beyond a reasonable doubt that 
appellant entered the Needles Cleaners and took the 


items of clothing found in his possession 
Conclusion .........csscccccecececesnscecsceceseeressnsessestarerecesesesnsesensnensnensnenenenees 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,810 


FRED GRAVES, APPELLANT 


Vv, 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


A. Summary of Proceedings 


On February 24, 1966, appellant, Fred Graves, was 
charged in a four count indictment with two counts of 
housebreaking and two counts of larceny in violation of 
22 D.C. Code §§ 1801 and 2201. The first count charged 
housebreaking involving the apartment of Francis Mc- 
Gregor. The second count charged larceny of a large 
amount of jewelry and some electrical appliances valued 
at more than $100.00 and owned by Francis McGregor. 
The third count charged housebreaking involving the 


(1) 


2 


Needles-Premier Wholesale Cleaners, Inc. The fourth 
count charged larceny of items of clothing valued at more 
than $100.00 from the Needles-Premier Wholesale Clean- 
ers, Inc. 

On March 11, 1966 appellant was arraigned and plead- 
ed not guilty. On May 10, 1966 appellant filed a motion 
to suppress the items seized during the search of appel- 
lant’s apartment on the ground that the search was il- 
legal. Judge Walsh denied the motion to suppress on May 
10, 1966. The trial began on December 6, 1966 before 
Judge Smith at the conclusion of which the jury returned 
a verdict of not guilty on counts 1 and 2 and guilty on 
counts 3 and 4. 


B. Issuance of the Search Warrant 


Detective Kenneth V. Moreland testified that on No- 
vember 17, 1965, he received a phone call from a female, 
later identified to him as Anette Davis of 1304 Columbia 
Road, Northwest (Tr. 88). She was inquiring what she 


could do about someone accusing her of stealing stolen 
property. He told her he would come out and talk to her 
which he did on that date. When he arrived at her apart- 
ment, she stated she had been asked by Artise Hussey to 
look at some jewelry that Artise Hussey had for sale. 
(Tr. 88.) Detective Moreland further testified that Anette 
Davis told him she was interested in earrings and while 
she was at that address she was first shown certain 
other items of jewelry she was not interested in buying 
(Tr. 88). These items included numerous bracelets of 
the clip-on type, a ring with a watch in the center, a 
watch in the shape of a diamond on a gold chain pendant- 
type of watch, several charm bracelets, one with the fig- 
ure of 2 man on it, a set of two bedroom lamps, a clock 
radio, and a heater (Tr. 89). Anette Davis also informed 
Detective Moreland that Artise Hussey told her that this 
property was taken by Fred Graves from some car near 
where she worked (Tr. 88-89). Upon receiving this in- 
formation Detective Moreland returned to his office and 
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searched the files seeking to find reports of all larcenies 
of automobiles of this type. He found none. (Tr. 90.) 
He then looked in the files under housebreaking and 
found that on the 15th of November there had been a 
housebreaking which had occurred in the 1800 block of 
16th Street, Northwest, the apartment of Mrs. McGregor, 
where a large quantity of jewelry had been taken (Tr. 
90). On November 18, Detective Moreland obtained from 
Mrs. McGregor a complete list of the items taken from 
her apartment (Tr. 91). On the morning of the Novem- 
ber 19, Detectives Moreland and Shipp applied for a 
search warrant for 1142 Buchannan Street for the entire 
second floor and an arrest warrant for Fred Graves. 
(Tr. 92). Both warrants were obtained from the Court 
of General Sessions. 


C. The Arrest and Search 


On the same date the warrants issued, November 19, 
1965, Detective Moreland accompanied by Detectives 
Shipp. Walker, and Shoop proceeded to 1142 Buchannan 
Street, Northwest in the District of Columbia where ap- 
pellant was living at the time (Tr. 98). The officers 
arrived at the appellant’s residence at 1:30 p.m. in the 
afternoon. They knocked at the first floor door and were 
admitted to the first floor of the building by the occupant 
of the first floor (H. Tr. 28).* The occupant of the first 
floor was told by the officers that they wanted to speak 
with the people on the second floor (H. Tr. 28). The 
occupant of the first floor called up to the second floor 
and as the officers walked up the steps to the second fioor 
they were met by Elizabeth Alston, who is Artise Hussey’s 
mother (H. Tr. 30). Mrs. Alston was told by the officers 
that they had an arrest warrant for Fred Graves and a 
search warrant for the second floor apartment (H. Tr. 
30). She was shown the warrant and the officers pro- 


1“H, Tr.” refers to the transcript of the motion to suppress 
evidence held on May 20, 1966. 
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ceeded to the front bedroom where Fred Graves was get- 
ting up off the bed (H. Tr. 30). Fred Graves was shown 
the arrest warrant, placed under arrest and advised of 
his rights to counsel and that he need not make any 
statement (H. Tr. 30). He was taken to headquarters 
and the officers proceeded with the search (H. Tr. 31). 

While searching the second floor for the items listed in 
the search warrant which consisted of jewelry and other 
items of Mrs. McGregor, much of which was found, De- 
tective Moreland noticed hanging on a closet door eight 
or nine pairs of pants in cleaning bags, with cleaning 
tickets on them (H. Tr. 35). Mrs, Elizabeth Alston in- 
formed Detective Moreland that Graves had brought that 
particular bunch of cleaning in the night before which 
would have been the night of the 18th of November (H. 
Tr. 36). She further told him she did not know where he 
got it from but she thought he had a key to Needle Clean- 
ers where he had previously worked (H. Tr. 36). 

Detective Moreland testified that prior to executing the 
arrest and search warrants, he had received information 
from another detective on the squad that he had a report 
on a housebreaking of the Needle Cleaners on the morn- 
ing of the 19th where items of clothing were taken and 
an attempt was made on the safe (H. Tr. 36). The pants 
in the cleaning bag were seized along with other items 
found inside of the closet and Detective Moreland was 
told by Artise Hussey that they had been brought in by 
Fred Graves (H. Tr. 37). 


D. Motion to Suppress 


On May 20, 1966, appellant was afforded a hearing 
on defense counsel’s motion to suppress all of the evi- 
dence seized pursuant to the search and the items seized 
not listed in the search warrant. The grounds for the 
motion to suppress were that the search warrant was 
issued upon double hearsay and the items of clothing 
seized were not listed in the warrant. After hearing the 
evidence on the motion to suppress, Judge Walsh denied 
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the motion insofar as it brought into question the valid- 
ity of the search warrant, and asked counsel to submit 
to him their authority for their contentions as to the 
items of clothing seized not listed in the warrant (H. 
Tr. 44). Later, after hearing arguments by counsel pur- 
suant to the request (H. Tr. 45-50), Judge Walsh denied 
the motion to suppress (H. Tr. 50). 


E. Trial 


The trial commenced December 6, 1966 before Judge 
Smith and a jury. Hyman Milman testified that he was 
president of Needles-Premier Wholesale Cleaners, Incor- 
porated, and when he closed his business at 5:30 p.m. 
on November 18, 1965 everything was in order (Tr. 55- 
56). When he arrived for work shortly after 8 a.m. on 
the morning of November 19, 1965, he found clothes scat- 
tered all over the floor and observed that 10 to 15 pairs 
of trousers, six or seven ladies coats and two or three 
raincoats were missing (Tr. 56-57). There were no win- 
dows or locks broken. He testified that he knew appel- 
lant, Fred Graves, and that Graves had worked at the 
cleaners as a helper in the dry cleaning room until the 
latter part of August or first part of September of 1965 
(Tr. 59-60). Mr. Milman identified the items of clothing 
seized by police officers in the appellant’s apartment as 
being items of clothing belonging to his customers (Tr. 
45). During the time Mr. Milman was testifying, ap- 
pellant moved to suppress all articles of clothing seized in 
connection with counts 3 and 4 of the indictment. The 
motion was denied (Tr. 58). Detective Moreland was 
ealled as a witness at the trial (Tr. 84). He testified 
that while he was not sure, he thought he was in the 
process of preparing the affidavit for the search warrant 
on the morning of November 19, 1965, when he received 
word of the Needles Cleaners housebreaking (Tr. 101). 
He also testified that he had knowledge at the time of the 
search that appellant had formerly worked at the Needles 
Cleaners (Tr. 105). He was told by other occupants of 
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the premises that articles of clothing had been brought 
in the night before—that is the evening of November 
18th and the morning of November 19th—by appellant 
(Tr. 105). The items were then seized by the officer. It 
was stipulated that the articles of clothing, identified by 
Milman as missing from his establishment, were recover- 
ed from appellant’s apartment (Tr. 96). Appellant’s ob- 
jection to these items being admitted in evidence was 
overruled (Tr. 120-121). 

Appellant testified that the articles of clothing found 
in his possession and identified as items missing from 
Needles Cleaners were purchased by him from Uptown 
Pimpy Slim for $45.00 (Tr. 135-141). On cross-exami- 
nation, appellant could not recall the date, day of the 
week or how long before he was arrested that the pur- 
chase was made (Tr. 146). Appellant was unable to give 
an adequate address of Uptown Pimpy Slim, or to name 
anyone who could. Yet, he claimed that Uptown Pimpy 
Slim was generally known in Washington (Tr. 185-150 
(g)). Artise Hussey testified for the defense (Tr. 150 
(t)). She testified that she goes as appellant’s wife (Tr. 
150(t)). She also testified she knew Pimpy Slim (Tr. 
150(u)). On cross-examination, she could not give his 
address nor name anyone who could (Tr. 150(w) ). 


CONSTITUTIONAL PROVISION INVOLVED 


The Fourth Amendment of the United State Constitution 
provides: 


The right of the people to be secure in their per- 
sons, houses, papers, and effects, against unreasonable 
searches and seizures shall not be violated, and no 
warrants shall issue, but upon probable cause, sup- 
ported by oath or affirmation, and particularly de- 
scribing the place to be searched, and the persons 
and things to be seized. 
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SUMMARY OF ARGUMENT 
I 


Appellant argues that his motion to suppress evidence 
seized in the course of the search of appellant’s apart- 
ment should have been granted, contending that the affi- 
davit upon which the search warrant, authorizing the 
search, was issued did not set forth probable cause in 
that it was based on double hearsay. Aside from the fact 
that hearsay may form an adequate basis for issuing a 
search warrant, it is clear that the search warrant ap- 
pellant challenges was not based solely on double hearsay. 
After talking with Anette Davis on November 17, 1965 
and learning that she had seen at the request of Artise 
Hussey a large quantity of the jewelry in the appellant’s 
apartment, which Artise said was taken by appellant 
from a car near where she worked, Detective Moreland 
did not apply for a search warrant. Instead he returned 
to his office, searched the files, and found that on the 15th 
of November there had been a housebreaking in the 1300 
block of 16th Street, Northwest, the apartment of Mrs. 
McGregor, where a large quantity of jewelry had been 
taken. On November 18, 1965 he obtained from Mrs. 
McGregor a complete list of the items taken from her 
apartment. The description of the items missing from 
Mrs. McGregor’s apartment and description of items Mrs. 
Davis said she saw in appellant’s apartment compared 
favorably. Furthermore, Detective Moreland knew that 
the appellant was a convicted housebreaker and that his 
modus operandi matched the modus operandi of the per- 
son who broke into Mrs. McGregor’s apartment. Armed 
with this information Detectives Moreland and Shipp ap- 
plied for a search warrant. These facts are adequate to 
support a finding of probable cause. See Rugendorf v. 
United States, 376 U.S. 528 (1964). 


I 


Appellant argues that the articles of clothing seized in 
the course of the search should have been suppressed be- 
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cause they were not described in the search warrant. 
During the course of the search for the items listed in 
the search warrant, the officers discovered articles of 
clothing in cleaning bags. They were informed by occu- 
pants of the premises that the articles had been brought 
in the night and morning of November 18th and 19th, 
respectively, by appellant. The officers knew that there 
had recently been a housebreaking at Needles’ Cleaners 
and that appellant, a convicted housebreaker, had been 
previously employed at Needles’ Cleaners. 

Accordingly, the officers had a basis independent of 
the search warrant for seizing the articles of clothing 
and thus, in seizing the clothing, were not limited by the 
items particularized in the warrant. Furthermore, the 
articles of clothing were seized pursuant to a lawful ar- 
rest. 


Tit 
The trial court must deny 2 motion for judgment of 


acquittal when the evidence against defendant viewed 
most favorably to the Government’s position is such that 
reasonable men might or might not find guilt beyond a 
reasonable doubt. Appellant was found in possession of 
items of clothing identified by the president of Needles’ 
Cleaners as taken from his business establishment. Mr. 
Milman testified that when he closed and locked his busi- 
ness at 5:30 P.M. on November 18, 1965, everything was 
in order. When he arrived for work shortly after 8:00 
A.M. on the morning of November 19, 1965, he found 
clothes scattered all over the floor and observed that 10 
to 15 pairs of trousers, six or seven ladies coats and 
two or three raincoats were missing. Detective Moreland 
testified that Mrs. Elizabeth Alston told him during the 
search of appellant’s apartment that numerous articles 
of clothing had been brought into appellant’s apartment 
on the night of November 18 and the morning of No- 
vember 19, by the appellant. Appellant was identified as 
a former employee of the Needles’ Cleaners. There was 
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also testimony that the locks on the door of the Needles’ 
Cleaners were such that a duplicate key could be made 
for them. This evidence was more than sufficient to with- 
stand a motion for judgment of acquittal on the counts 
relating to the Needles’ Cleaners housebreaking. 


ARGUMENT 


I. The affidavit established probable cause for the 
issuance of the search warrant. 


(Tr. 90-91) 


Appellant argues that his motion to suppress items re- 
lating to counts 3 and 4 of the indictment should have 
been granted. He contends that the affidavit upon which 
the search warrant was issued was invalid because it 
was based on double hearsay, which, he argues, is in- 
sufficient to support a finding of probable cause. It is 
clear, however, that the search warrant appellant chal- 
lenges was not based solely on double hearsay. After 
talking with Anette Davis on November 17, 1965 and 
learning that she had seen at the request of Artise Hus- 
sey a large quantity of jewelry in appellant’s apartment, 
which Artise said was taken by appellant from a car 
near where she worked, Detective Moreland did not apply 
for a search warrant. Instead, he went to his office, 
searched the files and discovered that on the 15th of No- 
vember, 1965, there had been a housebreaking in the 1300 
block of 16th Street, Northwest, the apartment of Mrs. 
McGregor, where a large quantity of jewelry had been 
taken (Tr. 90). On November 18, 1965 he obtained from 
Mrs. McGregor a complete list of the items taken from 
her apartment (Tr. 91). He then compared the descrip- 
tion of the items missing from Mrs. McGregor’s apart- 
ment with the description of the items Mrs. Davis said 
she saw in appellant’s apartment. The items on each 
list compared favorably. Furthermore, Detective More- 
land knew that appellant was a convicted housebreaker 
and that his modus operandi matched the modus operandi 
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of the person who broke into Mrs. McGregor’s apartment. 
Armed with this information Detective Shipp, who was 
Detective Moreland’s partner, applied for a search war- 
rant.’ 

First, hearsay may of course form a basis for the is- 
suance of a search warrant. As the Supreme Court said 
in Jones v. United States, 362 U.S. 257, 271 (1960): 


We conclude . . . that hearsay may be the basis 
for a warrant. We cannot say that there was so 
little basis for accepting the hearsay . . . that the 
Comissioner acted improperly .... He might have 
found the affidavit insufficient and witheld his war- 
rant. But there was a substantial basis for him to 
conclude that narcotics were probably present in the 
apartment, and that is sufficient. 


Second, we think the Supreme Court’s decision in Rug- 
endorf v. United States, 376 U.S. 528 (1964) is dis- 
positive of appellant’s argument. In Rugendorf, the de- 
fendant was convicted of receiving and concealing stolen 


fur pieces exceeding $5000 in value and transported in 


2 Detective Shipp’s affidavit provided in part: 


Francis McGregor W F 60 of 3900 16th St. NW #189, Ph 
# RA 3-7586 reported that between 8:15 AM and 8:20 PM 
11-15-65 that her apt. was entered by someone apparently 
climbing thru window and taken was a large amount of cos- 
tume jewelry such as a pendant watch, diamond shaped on a 
gold chain, a watch ring, gold in color, a gold charm bracelet 
with a $5.00 gold piece, a silver bracelet with a King George 
medal of honor on same, a pr. of table lamps, metal base, white 
glass shades with a red rose and 2 blue suit cases and a porta- 
ble heater. 

On 11-17-65 my partner Det. Kenneth Moreland received 
information from one Annette Davis N F 24 of 1804 Columbia 
Rd. NW, 3rd Fl. ph # 382-1239 that the above subject Fred 
Graves stole some jewelry and the jewelry was now in 1142 
Buchannan St. NW 2nd. Fl. in an apartment shared by 
Graves, and Artis Hussey. Annette Davis described the $5.00 
gold piece, the pendant watch, the lamps, the King George 
medal bracelet and suit case. 

Graves is a convicted housebreaker and is now on parole until 
1-4-68. In one case his method of entry was climbing through 
a window. 


il 


interstate commerce. The search warrant which sup- 
ported the search and seizure of the stolen fur pieces was 
based on an affidavit signed by a Special Agent of the 
FBI. The Agent was given information by an informant 
to the effect that the informant had seen certain furs in 
the basement of the home of Sam Rugendorf. The in- 
formant was told that the furs were stolen. The Agent 
checked the informer’s description of the furs and found 
that the only reported burglary in the United States with- 
in the past six months involving furs of that description 
was one occurring in Alabama. The Agent received a 
description of the furs stolen in Alabama from Special 
Agent Paarman, and noted that the list of furs taken in 
Alabama matched favorably with the list of furs seen by 
the informant. In rejecting the argument that the war- 
rant was invalid for lack of probable cause, the Court 
wrote (376 U.S. at 532): 


Petitioner contends that probable cause did not exist 
because the only relevant recitations in the affidavit 


were the one informant’s statements that he saw the 
furs in petitioner’s basement and that he was told 
that they were stolen. However, the informant’s de- 
tailed description of the furs, including number and 
type, closely resembled Special Agent Paarman’s de- 
scription of the furs stolen in Alabama. The affiant 
checked the burglary report records and found the 
Alabama burglary to be the only recent one in the 
United States involving furs of the description and 
number that the informant saw in petitioner’s base- 
ment. In addition, the affidavit alleged that Leo and 
Samuel Rugendorf were brothers and that Leo was 
a fence for professional burglers. . . . [T]here was 
[also] direct information from another informant of 
the FBI that Leo was a fence... . 


Court concluded (376 U.S. at 533) : 


We believe that there was substantial basis for the 
Commissioner to conclude that stolen furs were prob- 
ably in the petitioner’s basement. 
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We believe Rugendorf is directly in point and accordingly 
submit that appellant’s contention that Detective More- 
land’s affidavit was insufficient to support the search war- 
rant is completely lacking in merit. See United States v. 
Ventresca, 380 U.S. 102 (1965) ; Draper v. United States, 
358 U.S. 307 (1959); Irby v. United States, 114 US. 
App. D.C. 246, 314 F.2d 251, cert. denied, 374 U.S. 842 
(1963). 


IL. The trial judge properly denied the motion to suppress. 
(H.Tr. 35-36; Tr. 92-116) 


Appellant argues alternatively that even if the search 
warrant was valid, the articles seized in connection with 
the Needles Cleaners housebreaking should have been sup- 
pressed in that these articles were not described in the 
warrant. We think the officers, in conducting a reason- 
able search of appellant’s premises and in talking with 
persons acquainted with appellant, established an inde- 
pendent basis for seizing the dry cleaning taken from 
Needles’ cleaners. Furthermore, we believe that these 
items were seized incident to a lawful arrest. We there- 
fore do not believe it is of any consequence that the war- 
rant failed to particularize the items relating to counts 
8 and 4 of the indictment. 

On the morning of November 19, 1965, a warrant au- 
thorizing a search of appellant’s apartment and a warrant 
for appellant’s arrest were obtained (Tr. 92). At about 
1:30 p.m. in the afternoon of the same day, the officers 
gained entry to appellant’s apartment pursuant to these 
warrants (Tr. 116). They found appellant lying on 2 
bed in his bedroom with the door open (Tr. 93). One 
of the officers showed appellant the warrant for his arrest 
and proceeded to place appellant under arrest (Tr. 94- 
116). The officers then undertook a search of appellant’s 
premises (Tr. 116). 

During the course of the search Detective Moreland 
noticed hanging on a closet door eight or nine pairs of 
pants in cleaning bags, with cleaning tickets on them 
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(H. Tr. 35). Mrs. Alston, Artise Hussey’s mother, who 
was then in appellant’s apartment, informed Detective 
Moreland that appellant had brought that particular 
bunch of cleaning in the night and morning before, the 
night of November 18, 1965, the morning of November 19 
(H. Tr. 36). Detective Moreland testified that at that 
time he knew appellant had previously worked at Needles’ 
Cleaners and that there had been a housebreaking at 
Needles’ Cleaners on the evening of November 18, 1965 
(Tr. 105). We think this information, coupled with De- 
tective Moreland’s knowledge that appellant was a con- 
victed housebreaker established probable cause to believe 
appellant had taken the dry cleaning from Needles’ Clean- 
ers. This of course established, independent of the search 
warrant, a basis for the seizure of the dry cleaning. 
The Constitution prohibits only unreasonable searches 
and seizures. The test of reasonableness cannot be deter- 
mined in rigid terms. “Each case is to be described on 
its own facts and circumstances.” Go-Bart Importing 
Company v. United States, 282 U.S. 344, 357 (1931). 
The search in the instant case was not tainted by any 
illegal steps. There was no trespass. The search was con- 
ducted pursuant to a valid search warrant and incident to 
a lawful arrest. There is nothing in the record to suggest 
that the search was conducted in an unreasonable manner. 
It is not of any consequence that the officers did not 
obtain a second warrant having discovered the dry clean- 
ing and having learned facts sufficient to establish prob- 
able cause to believe appellant obtained the dry cleaning 
in a housebreaking. The test is not whether time per- 
mitted the officers to obtain a search warrant but whether 
the search was reasonable under the circumstances. Rabi- 
nowitz v. United States, 339 U.S. 56, 65-66 (1950). The 
officers were lawfully on the premises, and the dry clean- 
ing was discovered while conducting a reasonable search 
based on a valid search warrant and incident to a lawful 
arrest. No more need be shown. Harris v. United States, 
331 U.S. 145, 154 (1947); Marron v. United States, 275 
US. 192 (1927); Johnson v. United States, 110 US. 
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App. D.C. 351, 298 F.2d 539 (1961), cert. denied, 375 
U.S. 888 (1963) ; Palmer v. United States, 92 U.S. App. 
D.C. 103, 203 F.2d 66 (1953) ; Seymour v. United States, 
369 F.2d 825 (10th Cir.), cert. denied, 386 U.S. 987 
(1967) ; United States v. Eisner, 297 F.2d 595 (6th Cir.), 
cert. denied, 369 U.S. 859 (1962) ; United States v. 
Garris, 262 F.Supp. 175 (D.D.C. 1966). 


Ill. There was sufficient evidence from which reasonable 
men might fairly find beyond a reasonable doubt that 
appellant entered the Needles Cleaners and took the 
items of clothing found in his possession. 


(Tr. 55-56; Tr. 96; Tr. 56-57; Tr. 105; Tr. 59-60; 
Tr. 76) 


Appellant contends that his motion for judgment of ac- 
quittal on counts 3 and 4 should have been granted. We 
think this contention is without merit. 

It is now well settled that a court, in ruling upon a 
motion for judgment of acquittal must assume the truth 
of the Government’s evidence and give it the benefits of 
all legal inferences to be drawn therefrom. If the evi- 
dence so viewed admits either of an acquittal or a finding 
of guilty beyond a reasonable doubt, the decision must be 
left to the trier of facts. Crawford v. United States, —— 
U.S. App. D.C. —, 375 F.2d 332, 334 (1967) ; Curley 
v. United States, 81 U.S. App. D.C. 389, 160 F.2d 229, 
cert. denied, 331 U.S. 837 (1947). 

Appellant was found in possession of items of clothing 
identified by the president of Needles-Premier Cleaners 
as items of clothing taken from his business establish- 
ment.’ Mr. Milman testified that when he closed and 
locked his business at 5:30 p.m. on November 18, 1965 
everything was in order (Tr. 55-56). When he arrived 
for work shortly after 8:00 a.m. on the morning of No- 
vember 19, 1965, he found clothes scattered all over the 
floor and noticed that 10 or 15 pairs of trousers, six or 
seven ladies coats and two or three rain coats were miss- 


3 It was stipulated at the trial that the articles of clothing were 
recovered from appellant’s apartment (Tr. 96). 
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ing (Tr. 56-57). Detective Moreland testified that Mrs. 
Elizabeth Alston informed him during the search of ap- 
pellant’s apartment that numerous articles of clothing had 
been brought in by appellant on the evening of November 
18, and the morning of November 19, 1965 (Tr. 105). 
The appellant was identified as a former employee of 
Needles Cleaners (Tr. 59-60). There was also testimony 
that the locks on the door of the Needles Cleaners were 
such that a duplicate key could be made for them (Tr. 
76). Thus, contrary to appellant’s position, there was far 
more evidence against the appellant than the unexplained 
possession of recently stolen property. 

In any event, the case law is clear in this and other 
circuits that possession of recently stolen property per- 
mits an inference that appellant not only had guilty 
knowledge that the clothing was stolen but that he was 
actually the thief, absent an explanation of his possession, 
satisfactory to a jury. This principle has been frequently 
recognized by this Court: 


The law of this jurisdiction is clear that unex- 
plained possession of recently stolen property permits 
an inference that the possessor is the thief; if this 
is not rebutted or explained, it is sufficient to sup- 
port a finding of guilt. (citations omitted) McAbee 
v. United States, 111 U.S. App. D.C. 74, 77, 294 
F.2d 703 (1961), cert. denied, 382 U.S. 854 (1965). 


See also, Bray v. United States , 113 U.S, App. D.C. 136, 
306 F.2d 743 (1962) ; Inman v. United States, 100 U.S. 
App. D.C. 150, 248 F.2d 256 (1957), cert. denied, 358 
U.S. 888 (1958) ; Gilbert v. United States, 94 U.S. App. 
D.C. 321, 215 F.2d 3384 (1954); McCurry v. United 
States, 248 F.2d 116 (3rd Cir. 1957). The inference may 
be drawn from the bare fact of possession. United States 
v. Borda, 285 F.2d 405 (4th Cir.), cert. denied, 365 U.S. 
844 (1961). 

Appellant relies on Travers v. United States, 118 U.S. 
App. D.C. 276, 385 F.2d 698 (1964). In Travers the 
appellant was charged with unauthorized use of an auto- 
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mobile in the District of Columbia and interstate trans- 
portation of the automobile from the District of Columbia 
to Maryland knowing it to have been stolen. At trial, 
the defense requested an instruction to the jury that if 
it acquitted him on count 1 (unauthorized use), it would 
be obliged to acquit him on count 2 (interstate transpor- 
tation). The request was refused. This Court held that 
the refusal to give the requested instruction was preju- 
dicia] error and reversed for further proceedings. 118 
U.S. App. D.C. at 280; 385 F.2d at 702. We think it 
obvious that in the instant case the acquittal on counts 1 
and 2 had no bearing on the verdict on counts 3 and 4. 
The first two counts and the last two counts involved 
totally separate offenses. The verdict on one offense had 
no relation whatsoever to the other. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
JOHN A. TERRY, 
Assistant United States Attorneys. 


REMBERT A. GADDY, 
Special Attorney to the 
United States Attorney. 
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